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July 8, 2013

Via E-Mail Matt. Westerman(@ofcc.olio.gov

Matthew L. Westerman, Esq.

Ohio Facilities Construction Commission (OFCC)
30 West Spring Street, 4™ Floor

Columbus, Ohio 43215

RE:  Ingle-Barr, Inc. v. Scioto Valley Local School District Board, The Supreme Court of
Ohio, Case No. 2011-0928; Ingle-Barr, Inc. v. OSFC, Case No. 2005-09278

Matt:

I am writing in response to your June 25, 2013 letter regarding the above-referenced cases and
the underlying Project.

: The Scioto Valley Local School District Board ("Scioto Valley" or the "School District") was
deeply disappointed to receive that letter, in which you indicated the OSFC/OFCC's ("OSFC") intent to,
without the School District's consent: (a) settle a Court of Claims lawsuit with Ingle-Barr, Inc. (IBI)
using the School District's money (and present such settlement agreement to the Commission at its July
11, 2013 meeting); (b) deny Scioto Valley a gymnasium and completion of the Project consistent with
current OFCC guidelines for the minimum facilities appropriate for a school district; and (c) renege on
the parties' understanding that the Scioto Valley and Eastern Local School Districts would be treated the
samc upon conclusion of the IBI litigation.

This inequitable position is particularly disappointing given the tone of your letter and the
backtracking it represents from the parties’ prior dealings. Most disturbing is that the effect of all the
above deprives Scioto Valley of any relief for the considerable expense it incurred successfully
defending the above-referenced lawsuit. In that lawsuit, the OSFC refused to help the School District
after it was sued by IBI but the OSFC had indicated from the beginning that the parties would be able to
come to a satisfactory resolution at the conclusion of the litigation that made the School District whole.

You may not be familiar with the underlying facts and developments in this litigation, given your
more recent involvement with the matter. This firm and the School District have been on the ground
floor of the situation, and as a result, your June 25, 2013, letter contains several factual errors and
mistaken assertions we would like to address here. As background, I am attaching:
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L. copies of the relevant Fourth District Court of Appeals decisions in IBI's lawsuits against
the School District. Attached as Exhibits A1 and A2;
2. a Powerpoint Presentation given at the mediation of those cases in 2007, attended by the
OSFC. Attached as Exhibit B; and
3. the Supreme Court's denial of Ingle-Barr, Inc.'s petition for jurisdiction seeking Supreme

Court review of IBI's appellate losses. Attached as Exhibit C.

The above Supreme Court entry ended approximately six years of litigation for Scioto Valley,
which had spent more than half a decade successfully defending itself against lawsuits arising out of the
OSFC building program, through no fault of its own. In August 2011, after the Supreme Court denied
review of IBI's appeal in the substantively identical Eastern Local case, we wrote to Executive Director
Richard Hickman detailing the concerns of both the Eastern Local School District and the Scioto Valley
Local School District and asking for relief. I am attaching that letter (without attachments) as Exhibit D.

As we noted then, what made the litigation of particular concern to the OSFC and School
Districts was Ingle-Barr had directly sued individual school districts to pay contract claims arising out
of State of Ohio projects contracted for under the Standard OSFC Contractor Contracts that OSFC was
using for school construction projects. Though you state in your letter that Scioto Valley could have
obtained a defense by the OSFC simply by "bring[ing] in the State as a party at the beginning of the
litigation in Pike County" that statement is misguided and leaves out some very important points.

First, when the lawsuits in Pike County were first filed by IBI, the School Districts (Eastern
Local and Scioto Valley) asked the OSFC, and the Attorney General’s office, to assist them. At the time,
the OSFC instructed the School Districts they had to defend the Pike County litigation on their own
'because you were sued' but in conversations with the OSFC, a clear understanding was reached that the
School Districts would, at the end of the day, be taken care of. Second, the only way the School District
could have "brought in" the OSFC into the litigation would have been by SUING the OSFC as a cross-
claim defendant, something the OSFC did not want. The School District honored that request. Finally,
because the School Districts were not a valid party to the suit, had they sued the OSFC ("brought them
in") through a cross-claim, they would have been opening themselves up to an argument they had
waived their defenses —the successful defenses— of lack of jurisdiction to the claim and no direct school
district liability under the OSFC form contracts.

Though the Eastern Local and Scioto Valley School District cases were very similar, Scioto
Valley was more complex and had several different legal challenges in that IBI first sued Scioto Valley
for allegedly breaching a settlement agreement. The lower court ultimately dismissed that claim,
voiding the settlement agreement as having been procured by mutual mistake (of both parties) or by IBI
fraud. In that same suit, the lower court, 4™ Appellate District rejected IBI's motion for partial summary
judgment seeking the right to cash a "settlement check" that was tendered to it. Having lost that
litigation, IBI then sued Scioto Valley for breach of contract (the same claims it brought against Eastern
Local) but this time added a claim for unjust enrichment.

' Scioto Valley thus incurred several different layers of lawsuits but, with OSFC's approval,
-uccessfully litigated all of them (at great expense) without suing OSFC. Meaning, IBI, after having lost
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each step of the way, then proceeded with suit against the OSFC in the Court of Claims (where its
claims always should have been brought). Though the OSFC has over $700,000 in backcharges for
liquidated damages and other damages (see attached Powerpoint Presentation exhibit) your letter
indicates that rather than pursuing or collecting anything from IBI for those backcharges, the OSFC
instead wishes to walk away from those, pay IBI $100,000, and use School District funds to help pay
for the settlement.

The primary reason for this shocking development, as articulated in your June 25, 2013 letter is
the OFCC's fear that the already judicially voided check —a check submitted in the context of
settlement negotiations that are inadmissible and in furtherance of a settlement agreement procured by
fraud or mistake— creates a risk that is the driving force behind its desire to use School District money
to settle the claim. While the School District has no problem with OFCC deciding how to use its money
to litigate or settle lawsuits, the School District has deep concerns when OFCC spends the School
District's money on such an unwarranted settlement. These concerns are heightened when OFCC, in
the process, also indicates it is now walking away from the parties prior understanding that OFCC would
ensure that the School District have the funds it needs to complete the work and finally get the
gymnasium and related facilities to which it is rightfully entitled.

The OSFC was created because of the Ohio's Supreme Court's finding unconstitutional Ohio's
previous method of school construction funding, which had left it to the individual school districts to
fund projects and litigate claims arising out of those school construction projects on their own. See
DeRolph v. State (1997), 78 Ohio St.3d 193, 677 N.E.2d 733 ("DeRolph I"). In DeRolph I the Ohio
Supreme Court held that such a system violated § 2, Article VI of the Ohio Constitution because it was
unfair to poorer school districts (like Scioto Valley here). As a result, the General Assembly created a
new school financing system under the statutory framework set forth in R.C. 3318.01 to 3318.33. The
OSFC was thus established to provide financial assistance to Ohio school districts on a first need basis.

OSFC contract documents that were created in the aftermath of the DeRolph decisions were the
same contracts the state used for the projects at Scioto Valley and Eastern Local. But both School
Districts —as among the first to have Projects built with a litigious contractor under those contracts
(OSFC forced the School District to use IBI)— became the front lines of litigation defending IBI's
claims that the OSFC contracts imposed 100% financial liability (joint and several) liability on
individual school districts for monies owed under those state contracts.

IBI's attempt to return to the pre-DeRolph era of direct school district liability to contractors was
rejected by the trial court, the Fourth Appellate District, and the Ohio Supreme Court. The success of
School District at every level of trial and appellate jurisdiction in Ohio created excellent precedent that
confirms and preserves the core function of the OSFC —+to provide the equitable funding necessary to
build and maintain quality-learning environments across the state. See Exhibit E a fall 2011 article in
BrickerConstructionl.aw.com, discussing the final resolution of the IBI cases, titled "Who is the 'Owner’
for Purposes of Pursuing Damages by a Contractor on an OSFC Co-funded Construction Project.”

The line of cases resulting from IBI's lawsuits against Eastern Local and Scioto Valley has thus
heen recognized as something that helps inoculate a// Ohio local school district boards from being
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leveraged by the threat of costly litigation into spending their own money to settle dubious claims.
Unfortunately, to secure such good precedent for the State and the more prosperous school districts that
are now receiving school construction funding, Eastern Local and Scioto Valley were both forced to
expend their own limited funds. Given the multiple suits and exhaustion of all levels of appeal in Ohio,
the costs to both the Eastern Local and Scioto Local School District Boards were significant. The
litigation expenses were particularly onerous here, as they were borne by two of the poorest school
districts in the state.

Though the litigation expenses become part of the Project cost to both school districts, in each
case increasing the School district boards' respective funding percentage well beyond what their
taxpayers were to contribute to the Projects under the Project Funding Agreements, the OFCC only
followed through on granting relief to Eastern Local. This happened in December 2011, when the
State closed out the Eastern Local Project Fund, allowing the Eastern Local School District to retain the
balance of the fund for its own purposes, and granting it relief in the ability to use the balance of the

fund for its own purposes.

Your statement in your June 25, 2013 letter that a similar offer was made to the Scioto Valley
Local School District is simply wrong. OSFC Attorney Jerry Kasai verbally informed Scioto Valley that
the OSFC could not close out the fund at the time given some differences in the cases and case postures
that made such resolution infeasible in OFCC's mind. Scioto Valley was NEVER given the opportunity
to close out the fund.

This was not a big problem, however, because the OSFC quietly assured Scioto Valley that a
similar result would be forthcoming, though it may be slightly different form of relief given the lesser
amount of money in the fund plus Scioto Valley's need for a new gymnasium and demolition of the
existing gym. Such discussions and representations had been made as far back as November 2007.
Scioto Valley was thus led to believe that when the IBI litigation in the Court of Claims concluded the
OSEC would take care of the School District's concerns regarding insufficient funds and the need for
additional construction money to complete the work and modernize the School District's facilities. Such
assurances had been made to the School District for a long time, including to Superintendent Burkitt and
Treasurer Williams at the November 2007 mediation with OSFC. Due to the pending litigation, OFCC
asked only for patience and stressed its commitment to working things out equitably, just as had been
done with Eastern Local.

The School District agreed. Your June 25, 2013 letter, however, represents a 180 degree change.
Though a fair amount of confusion appeared early this year —particularly in April when you first
approached the School District about the OFCC's intent to settle—we always believed the OFCC would
honor the parties understandings and help amicably resolve the issues left open at Scioto Valley, from
the incomplete construction to the significant funds spent to secure meaningful and lasting precedent in
the State. As I indicated in my August 2011 letter to Executive Director Hickman, "it has always been
our understanding that there would be an equitable adjustment of these expenses at the end of the day"
to acknowledge and accommodate the disparate effect of the IBI litigation on the School Boards. Your
June 25, 2013 letter, which indicates that Eastern Local will be the only one to receive such an equitable
adjustment, and that OFCC intends to do nothing for Scioto Valley, was a shock.

G77596.000002/74848-1695-8484 v2
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Scioto Valley is fine with the OFCC settling with IBI if it believes that is the correct course of
action provided OFCC uses its money and its money alone to do so. The School District is not
interested in contributing any money to any proposed settlement. It has been through enough. The
largest concern it has, however, has always been ensuring that it would receive something approaching
full relief for all it has been through. The biggest step that could be done toward this is obtaining
financial assistance to help the School District complete the Project so it may have the facilities Ohio

students are entitled to.

The School District has always viewed the OSFC/OFCC as an ally. The about-face, represented
by your June 25, 2013 letter, has reluctantly forced the School District to a position where it feels it must
respectfully present its concerns at the Commission meeting on July 11, 2013. Scioto Valley only wants
a fair and equitable response from the Commission members, many of whom we believe will be
disturbed by what the School District has endured, and particularly the vastly different treatment of the
Scioto Valley and Eastern Local School Districts Scioto Valley has always believed it would be, as
Eastern Local was, made whole by OFCC. With the political will and the Commission members'
personal involvement and attention, we believe the School District can be made whole. The time to
reconfirm those commitments is now, however, before the ink is dry on any settlement that bleeds out
all remaining Project funds, demands additional payment from School District, and leaves the Scioto
Valley taxpayers and students in the cold.

Sincerely,

Eric B. Travers

EBT/dh

Encl.

cc: Superintendent Todd Burkitt
Donald W. Gregory, Esq.

§77596.000002/£4848-1695-8484 v2



[Cite as Ingie-Barr, Inc. v. Scioto Valley Local School Dist. Bd., 2009-Ohio-5345.]
IN THE COURT OF APPEALS OF OHIO
FOURTH APPELLATE DISTRICT

PIKE COUNTY

INGLE-BARR, INC.,

Plaintiff-Appeliant, " Case No. 07CA767

Vs,
SCIOTO VALLEY LOCAL SCHOOL . DECISION AND JUDGMENT ENTRY
DISTRICT BOARD,

Defendant-Appellee.

APPEARANCES:

COUNSEL FOR APPELLANT: Timothy G. Crowley, 150 West Wilson Bridge Road,
Ste. 101, Worthington, Ohio 43085, and Michael J.
Fusco, Fusco, Mackey, Mathews & Gill, L.L.P., 655
Cooper Road, Westerville, Ohio 43081.

_COUNSEL FOR APPELLEE: Donald W. Gregory and Eric B. Travers, Kegler,
Brown, Hill & Ritter, L.P.A., 65 East State Strest, Ste.
1800, Columbus, Ohio 43215.

CIVIL APPEAL FROM COMMON PLEAS COURT
DATE JOURNALIZED: 9-24-09

ABELE, P.J.

{913 This is an appeal from a Pike County Common Pleas Court summary
judgment in favor of the Scioto Valley Local School District Board (District), defendant
below and appellee herein, on the claim that Ingle-Barr, Inc. (Ingle-Barr), plaintiff below
and appellant herein, brought against the District.

{912} Appellant assigns the following errors for review:

FIRST ASSIGNMENT OF ERROR:

EXHIBIT

Al

tabbles’
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"THE TRIAL COURT ERRED IN DECLARING AND
CONCLUDING IN ITS 'JUDGMENT ENTRY' THAT IT
CONSTITUTED 'A FINAL JUDGMENT AS TO PLAINTIFF
AND DEFENDANT’ AND ... AS BETWEEN THESE
PARTIES."

SECOND ASSIGNMENT OF ERROR:

"THE TRIAL COURT ERRED IN BOTH ITS ‘DECISION’
AND IN ISSUING ITS 'JUDGMENT ENTRY’ WHEREIN IT
DECREED THAT ‘DEFENDANT’S CROSS-MOTION FOR
SUMMARY JUDGMENT IS GRANTED AND PLAINTIFF’'S
COMPLAINT IS HEREBY DISMISSED WITH PREJUDICE
BASED UPON THE FOURTEENTH DEFENSE OF
DEFENDANT’S ANSWER.™

THIRD ASSIGNMENT OF ERROR:

"THE TRIAL COURT ERRED IN GRANTING SUMMARY
JUDGMENT IN FAVOR OF APPELLEE SV AND
DISMISSING WITH PREJUDICE APPELLANT IBI'S
COMPLAINT."

FOURTH ASSIGNMENT OF ERROR:

"THE TRIAL COURT ERRED IN DENYING APPELLANT
IBI'S MOTION FOR SUMMARY JUDGMENT FOR
ENFORCEMENT OF THE PARTIES' $285,000.00
SETTLEMENT AGREEMENT."

FIFTH ASSIGNMENT OF ERROR:

"EVEN IF THE TRIAL COURT DID CORRECTLY FIND
THAT A MUTUAL MISTAKE EXISTED CONCERNING THE
$104,466.00 PAYMENT, THE TRIAL COURT
NONETHELESS ERRED IN DENYING APPELLANT IBI'S
ALTERNATIVE 'MOTION FOR PARTIAL SUMMARY
JUDGMENT AS TO PLAINTIFF’'S ENTITLEMENT TO
$180,534.35 AS PARTIAL PAYMENT OF SETTLEMENT
AMOUNT' AND/OR IN DENYING APPELLEE SV'S
CROSS-MOTION FOR JUDICIAL REFORMATION OF THE
SETTLEMENT AGREEMENT."
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{43} The facts are relatively undisputed. In 2002, the parties' contract
provided that Ingle-Barr perform construction and renovation work at the Jasper
elementary school for $2,683,000. In 2004, the parties entered into a second "Site
Improvements"” contract for the Jasper elementary school for $332,232. Ingle-Barr

also performed extra work at the site.

{94} Disagreements arose over the final contract payments and the parties
pursued mediation. On May 16, 2005, the parties agreed that Ingle-Bair accept
$285,000 in settlement of ifs claims against the District. [n the process of making
payment, however, the District discovered that ingle-Barr double-billed, and the District
double-paid, in excess of $104,000 for some of the work. Accordingly, the District
refused to pay Ingle-Barr the amount set forth in the settlement agreement.

{95} Ingle-Barr commenced the instant action and alleged breach of the
settlement agreement and requested $285,000 in damages. The District denied
liability and asserted various affirmative defenses, including "fraud or mistake” in
entering the setftlement agreement.

{96} Subsequently, both parties requested summary judgment. The District
produced evidence to substantiate its claim that Ingle-Barr had double-billed for the
same work. Ingle-Barr did not contest the double-billing but, rather, relied on the
settlement agreement as a negotiated coniract whereby each side agreed to
compromise on the payment problems that arose from construction.

{97 The trial court issued a lengthy decision in favor of the District. After it
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noted that no dispute exists over the double-billing and payment issue, the court
concluded that each side was, at the very least, "unmindful” of the double-billing during
settlement as their positions would have undoubtedly changed if they had been, in fact,
aware of the problem. Thus, the court ruled that the District was entitled to judgment in
its favor as a matter of law "based upon the Fourteenth Defense stated in the Answer"”
(fraud or mistake). This appeal foilowed.
|

{98} In its first assignment of error, Ingle-Barr raises several arguments
concerning both civil and appellate procedure. First, it objects to the inclusion of Civ.R.
54(B) language in the judgment. Although we agree that this language is unnecessary,
and that all claims have been resolved, appellant has not been prejudiced in any
manner by the inclusion of the "no just reason for delay” language. Next, Ingle-Bair
objects to the trial court’'s comment that the August 9, 2007 entry is a "final judgment as
between these parties.” The basis for the objection appears to be its concern that the
District is establishing a "res judicata defense" on every issue surrounding the
construction contracts so that Ingle-Barr can never sue for monies that remain due and
owing. This concern is meritless. Ingle-Barr’'s complaint, and the trial court’s
judgment, are based on the settlement agreement. No claim for breach of the
construction contract was raised in this case and no such claim has been decided on
the merits. As a result of this case, the doctrine of res judicata could not be used to
bar subsequent suit on the construction contracts.

{99} Accordingly, for these reasons, we find no merit in appellant's first

assignment of error and it is hereby overruled.
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fl

{9 10} Ingle-Barr asserts in its second assignment of error that the trial court's
decision that summary judgment was granted to the District based on the "Fourteenth
Defense stated in the Answer" violates the Civil Rules. Appellant contends that this
violates Civ.R. 54(A) which provides that "[a] judgment shall not contain a recital of
pleadings."

{9 11} First, we note that Civ.R. 54(A) applies to judgments. The language to
which appellant objects appears in the trial court’s decision, not its judgment. Second,
the trial court did not recite pleadings in its decision; rather, it merely pointed to a single
defense in one of those pleadings. This action helps to explain the trial court's
reasoning and aids appellate review. Third, we fail to see prejudice resulting from the
inclusion of the language in the court’s decision. The rule’s purpose is to make the
judgment "a straightforward statement of the holding without an extensive recital of trial
details." See Fink, Greenbaum & Wilson, Guide to the Ohio Rules of Civil Procedure
(2001 Ed.)54-4, §54-3. Here, the judgment appealed is "straightforward" and no doubt
exists as to the relief afforded to the parties.

{9 12} Accordingly, we hereby overrule appellant's second assignment of error.

i
{913} Ingle-Barr asserts in its third assignment of error that the trial court erred

by granting the District summary judgment. We disagree.
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{9 14} Our analysis begins with the concept that appellate courts review

summary judgments de novo. Broadnax v. Greene Credit Service (1997), 118 Ohio

App.3d 881, 887, 694 N.E.2d 167; Coventry Twp. v. Ecker (1995), 101 Ohio App .3d

38, 41, 654 N.E.2d 1327. In other words, appellate courts afford no deference to trial

court summary judgment decisions, Hicks v. Leffler (1997), 119 Ohio-App.3d 424, 427,

695 N.E.2d 777; Dillon v. Med. Ctr. Hosp. (1993), 98 Ohio App.3d 510, 514-515, 648

N.E.2d 1375; and, instead, conduct an independent review to determine if summary

judgment is appropriate. Woods v. Dutta (1997), 119 Ohio App.3d 228, 233-234, 695

N.E.2d 18; McGee v. Goodyear Atomic Corp. (1995), 103 Ohio App.3d 236, 241, 659
N.E.2d 317.

{9 15} Under Civ. R. 56(C), summary judgment is appropriate when a movant
can show (1) that no genuine issues of material fact exists, (2) that it is entitled to
judgment as a matter of law, and (3) after the evidence is construed most strongly in
favor of the non-movant, reasonable minds can come to one conclusion and that

conclusion is adverse to the non-moving party. Zivich v. Mentor Soccer Club, Inc.

(1998), 82 Ohio St.3d 367, 369-370, 696 N.E.2d 201; Harless v. Willis Day

Warehousing Co. (1978), 54 Ohio St.2d 64, 66, 375 N.E.2d 46. The moving party
bears the initial burden to show that no genuine issue of material facts exist and that he

is entitled to judgment as a matter of law. Dresher v. Burt (1996), 75 Ohio St.3d 280,

293, 662 N.E.2d 264; Mitseff v. Wheeler (1988), 38 Ohio St.3d 112, 115, 526 N.E.2d

798. If the movant satisfies its burden, the onus shifts to the non-moving party to

provide rebuttal evidentiary materials. See Trout v. Parker (1991), 72 Ohio App.3d

720, 723, 595 N.E.2d 1015; Campco Distributors, Inc. v. Fries (1987), 42 Ohio App.3d
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200, 201, 537 N.E.2d 661. With these principles in mind, we turn our attention to the
case at bar.

{916} Ingle-Barr's first contends that the District did not demonstrate that it is
entitled to summary judgment based on fraud. We agree. Without dwelling on the
legal requirements for fraud, no evidence was adduced fo demonstrate that Ingle-Barr
knowingly misled the District about the double-payment. It is plausible that ingle-Bair
may have been, like the District, unaware of the accounting mistake.! However, the
District's answer also asserted the defense of mistake. Ingle-Barr argues that the
District was not entitled to summary judgment on this basis. We disagree.

{917} A settlement agreement is a contract. See e.g. National City Mortgage

Co. v. Wellman, 174 Ohio App.3d 622, 883 N.E.2d 1122, 2008-Ohio-297, at f[14;

Pierron v. Pierron, Scioto App. Nos. 07CA3153 & 07CA3159, 2008-Ohio-1286, at 7.

Thus, the law of contracts applies to the case sub judice. The doctrine of mutual
mistake permits a contract rescission when an agreement is formed on a mutual

mistake of fact. FPC Financial v. Wood, Madison App. No. 2006-02-005,

2007-Ohio-1098, at §[59, citing State ex rel. Walker v. Lancaster City School Dist. Bd. of

Edn. (1997), 79 Ohio St.3d 216, 220, 680 N.E.2d 993. A "mutual mistake” is a mistake
made by both parties at the time the contract was entered and has a material effect on

the agreed exchange of performances. Reilley v. Richards (1994), 69 Ohio St.3d 352,

353, 632 N.E.2d 507; Weber v. Budzar Industries, Inc., Lake App. No. 2004-1.-098,

! The trial court explicitly stated that the parties were "unmindful" of the
double-billing and payment, thus suggesting that it awarded summary judgment to the
District on the basis of mistake, not fraud.
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2005-Ohio-5278, at §]34. Regarding settlement agreements, the Seventh District Court
of Appeals noted that "[ilf each party is mistaken as to a material fact of settlement,
then there could be no meeting of the minds, and thus no valid contract for settlement.”

Connolly v. Studer, Carroll App. No. 07CA846, 2008-Ohio-1526, at §[24.

{9 18} In the instant case, the amount of money due and owing for construction
work at Jasper Elementary is a "material fact” involved in the parties’ settlement
negotiations. In fact, it is difficult to conceive of any fact more material than the
amount owed for the construction work. The District pled "mistake" as a defense to the
enforcement of the settlement agreement and, thus, had the burden to produce Civ.R.
56(C) evidentiary materials to support that defense. [n its summary judgment motion,
the District included the affidavit of Dennis Thompson, District Superiniendent, attesting
to the double-billing and introducing various billing documents to support that
attestation. The burden then shifted to Ingle-Barr to produce rebuttal evidentiary
materials. Ingle-Barr, however, failed to submit any Civ.R. 56(C) evidentiary materials
in rebuttal and did not contest the double-billing. Actually, Ingle-Barr acquiesced to
that portion of the District's argument. Accordingly, no genuine issues of material fact
remained on the existence of a mutual mistake of fact and the District was entitled to
judgment in its favor.

{9 19} As noted above, the typical remedy for a mutual mistake of fact is contract
rescission. In this case, however, Ingle-Barr did not request rescission and the District
did not request recission in its counterclaim or Answer. At common law, the defense of
mutual mistake allows for avoidance of the contract. See Calamari & Perillo Contracts

(2" Ed. 1977) 299, §9-24; Knowlton, Contracts (2™ Ed. 1887) 175. However, because
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neither party requested rescission or reformation, we believe that the frial court arrived
at the correct remedy by refusing to enforce the settlement agreement and dismissing
Ingle-Barr’s complaint.

{9 20} Ingle-Barr counters that considering the double-billing allows parole
evidence o alter the terms of the settlement agreement. We disagree. Neither this
Court nor the trial court construed the terms of the contract. To the contrary, as the
Seventh District noted in Connolly, supra, mutual mistake of fact means that no
"meeting of the minds" occurred and, thus, no contract existed to begin with.

{921} Accordingly, for these reasons, we find no merit in appellant's third

assignment of error and it is hereby overruled.

v

{9 22} Ingle-Barr asserts in its fourth assignment of error that the trial court's
denial of its motion for summary judgment constitutes reversible error. We disagree.
Just as no dispute exists concerning the double-billing and double-payment, no dispute
exists that the District did not pay the amount specified in the settlement agreement.
We therefore freat Ingle-Barr as having carried its initial burden on summary judgment.
However, as noted above, the District also carried its burden of rebuttal by submitting
evidentiary materials to establish a mutual mistake of fact sufficient to avoid the
contract. As a result, Ingle-Barr did not establish that it is entitled to judgment in its
favor as a matter of law. Thus, appellant's fourth assignment of error is without merit

and is hereby overruled.
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{923} In its fifth assignment of error, Ingle-Barr asserts that even if the trial court
correctly determined that the settlement agreement is avoidable due to mutual mistake,
the court nevertheless erred by not granting Ingle-Barr's alternative, partial motion for
summary judgment.

{9 24} ltis undisputed that the District tendered to Ingle-Barr a check for
$180,534.35, but its tender was rejected. The District argued that this was a
settlement offer, not a concession that such amount was due and owing. We agree
this is an issue that deserves further attention, but for the following reasons we will not
reverse the summary judgment on this basis.

{§ 25} First, although the Civ.R. 56(C) evidentiary materials mentions this check,
neither party sufficiently developed evidence to properly address the issue and the
District’s defense. Therefore, Ingle-Barr did not carry its initial Civ.R. 56(C) burden and
was not entitled to judgment as a matter of law.

{926} Second, and more important, Ingle-Barr’s claim in the case sub judice is
based solely on the settlement agreement. Although Civ.R. 56(A) allows a party to
request summary judgment on any "part of [a] claim," we believe the "claim" to which
the rule refers is a claim asserted in the case. Ingle-Barr’s claim to $180,534.35 is
premised on the original construction contract(s) rather than the settlement agreement.
Ingle-Barr cannot in this case seek compensatory damages under the construction
contract(s) when it did not plead breach of those contracis.

{9 27} Our decision should not be construed as determining that Ingle-Barr is not

entitled to all, or part, of that money. This is an issue for another time and, as we
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stated above, Ingle-Barr may bring an action against the District under the original
construction contract(s). However, as to its alternative motion for summary judgment,
we find no error in the trial court decision to decline to grant Ingle-Barr summary
judgment on that basis. Accordingly, appellant's fifth assignment of error is hereby
overruled.

{928} Having reviewed all the errors assigned and argued by Ingle-Barr in its
brief, and having found merit in none of them, we hereby affirm the trial court's
judgment.

JUDGMENT AFFIRMED.
JUDGMENT ENTRY

It is ordered that the judgment be affirmed and that appellee recover of appellant
costs herein taxed.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court directing the Pike
County Common Pleas Court to carry this judgment into execution.

A certified copy of this entry shall constitute that mandate pursuant to Rule 27 of
the Rules of Appellate Procedure.

Kline, P.J. & Harsha, J.: Concur in Judgment Only

For the Court

BY:
Peter B. Abele, Judge
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NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document constitutes a final judgment entry
and the time period for further appeal commences from the date of filing with the clerk.
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IN THE COURT OF APPEALS OF OHIO 1L E
FOURTH APPELLATE DISTRICT '
DEC -2 2009

PIKE COUNTY
% é. A/”PIKE ©0. CLERK

INGLE-BARR, INC.,
Plaintiff-Appellant, Case No. 07CA767

VS .
ENTRY ON APPLICATION FOR
SCIOTO VALLEY LOCAL SCHOOL RECONSIDERATION ~
DISTRICT BOARD, :

Defendant-Appellee.

This matter comes on for review of an application for
reconsideration filed by appellant, Ingle-Barr, Inc. Appellant
asks us to reconsider our September 24, 2009 decision and
judgment in which we affirmed a summary judgment in favor of
appellee, Scioto Valley Local School District Board, on a claim
brought it by Ingle-Barr.

Although App.R. 26(A) does not specify an exact standard
against which an application for reconsideration should be
measured, the test generally applied is whether the application
calls to the attention of the court an obvious error in its
decision, or raises an issue for consideration that was either
not considered at all or was not fully considered when it should
have been. See e.g. State v. Wong (1994), 97 Ohio App.3d 244,
246, 646 N.E.2d 538, 539; Woerner v. Mentor Exempted Village
School Dist. Bd. of FEdn. (1993), 84 Ohio App.3d 844, 846, 619
N.E.2d 34, 36; State v. Gabel (1991), 75 Ohio App.3d 675, 676,

600 N.FE.2d 39%4; Skillman v. Browne (19290), 68 Ohio App. 615, 617,
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589 N.E.2d 407, 408; Columbus v. Hodge (1987), 37 Ohio App.3d 68,
523 N.E.2d 515, 516.

Ingle-Barr asserts that the decision contains “several
obvious errors.’” The arguments set forth in its application,
however, are little more than a repeat of the arguments from its
merit brief that we rejecfed in our decision and judgment and
continue to reject.

First, appellant faults us for relying on what it calls a

“relatively obscure case” in citing Connolly v. Studer, Carroll

App. No. D7CA46,>2008—Ohio-1526, for the principle that material
mistakes of fact in entering a settlement agreement vitiate the
“meeting of the minds” and thus prohibit the formation of a wvalid
contract. Appellant neglects to enlighten us as to its precise
criteria for determining obscurity, but we need not dwell on this
argument. There is no dispute that a settlement agreement is a

contract. National City Mortgage Co. v. Wellman, 174 Ohio App.3d

622, 883 N.E.2d 1122, 2008~0hio-297, at 914; Pierron v. Pierron,

Scioto App. Nos. O07CA3153 & 07CA3159, 2008-0Ohio-1286, at 7.

Even if we were to discount Connolly, the fact remains that two
prominent treatises support the proposition that mutual mistake
allows contract avoidance. Also, no shortage of case authority

exists on this point. See e.g. Fairfax Homes, Inc. v. Blue

Belle, Inc., Licking App. No. 2007CA77, 2008-Ohio-2400, at q918-

20; FPC Financial v. Wood, Madison App. No. 2006-02-005, 2007~
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Ohio-1098, at 959. The double~billing on the construction
contract is a mutual mistake when the parties entered into the
settlement agreement that is the subject of this action.
Apéellant attempts to distinguish the contract at issue in
Connolly as an oral settlement agreement, whereas the contract at
issue in the case sub judice is 2 written contract. We, however,
see no substance to that distinction. Appellant then cites dicta

from Litsinger wv. American Sign Co. (1967), 11 Ohio St.2d 1, 227

N.E.2d 609, for the principle that when parties to a contract
manifest an intent to be bound by the terms of their agreement,
courts should not interfere. As a general proposition of law, we

agree. Freedom of contract is fundamental. Westfield Ins. Co.

v. Galatis, 100 Ohio St.3d 216, 797 N.E.2d 1256, 2003-Ohio-5849,
at 99. However, we conclude, as did the trial court, that just
such a mistake existed.

Appellant also continues to assert that it is due monies
under the original contract(s) and regqguests that we grant
damages. As we noted in our decision, however, this case
involved the breach of the settlement agreement, not a breach of
the construction contract(s).

Finally, as noted above, these are all issues that we
considered in our decision and judgment and appellant has not

persuaded us that the decision contains an obwvicus error.
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Accordingly, for these reasons we hereby deny appellant's

application for reconsideration.

Kline, P.J. & Harsha, J.: Concur

JS 80 ORDERED,

it

'rter B, Abele,

Judge
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INGLE-BARR, INC., Plaintiff-Appellant, vs. SCIOTO
VALLEY LOCAL SCHOOL DISTRICT BOARD, Defen-
dant-Appellee.

Subsequent History: Discretionary appeal not allowed by
Ingle-Barr, Inc. v. Scioto Valley Local Sch. Dist. Bd.. 2011
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Prior History: CIVIL APPEAL FROM COMMON
PLEAS COURT.

Ingle-Barr, Inc. v. Scioto Vallev Local Sch. Dist. Bd.,
2009 QOhio 5345, 2009 Qhio App. LEXIS 4510 (Ohio Ct.
App.. Pike Counrv, Sept. 24, 2009)

Disposition: JUDGMENT AFFIRMED.

I Core Terms . I

summary judgment, unjust enrichment, local school

district, trial court, non-moving, motion to dismiss - - ——

Case Summary I

Procedural Posture

Appellant corporation challenged a Pike County Com-
mon Pleas Court (Ohio) summary judgment (Civ. R. 56)
decision in favor of appellee school district board, on
the corporation’s claims of breach of contract and unjust
enrichment.

Overview

In 2002, the corporation entered into a $ 2,683,000 con-
struction contract with the State of Ohio, by and
through the board, to renovate and build an addition to
an elementary school. In 2004, the same parties entered
into a second contract for $ 332,232 to perform addi-
tional work. The corporation asserted in its first assign-
ment of error that the trial court erred by granting sum-
mary judgment to the board. The appeals court,
however, found nothing in the evidentiary materials to
contradict the fact that the contract was between the cor-
poration and the State of Ohio. Although the board’s
name did appear on documents, it was in the capacity of
an agent binding the State of Ohio. The party with

which the corporation contracted was the State of Ohio,
and that was the party from which it had to seek com-
pensation for any breach of those contracts. As_the corpo-
ration was a party to an express contract with the State
of Ohio concerning construction work, an action for un-
just enrichment would not lie against the board. The
company could not ignore the contracts and seek compen-
sation from whatever, or whomever, had benefitted

from its work.

Outcome
The judgment was affirmed. It was ordered that the
board recover costs from the corporation.

! LexisNexis® Headnotes

Civil Procedure > Appeals > Summary Judgment Review > Stan-
dards of Review

Civil Procedure > Appeals > Standards of Review > De Novo Re-
view

HNI Generally, appellate courts review summary judg-
ments de novo. In other words, appellate courts afford no
deference to trial court decisions, and conduct their

own independent review to determine if summary judg-

ment is appropriate.

Civil Procedure > ... > Summary Judgments > Burdens of Proof > Mo-
vant Persuasion & Proof

Civil Procedure > ... > Summary Judgments > Burdens of

Proof > Nonmovant Persuasion & Proof

Civil Procedure > ... > Summary Judgments > Entitlement as Mat-
ter of Law > Appropriateness

HN2 Summary judgment under Civ. R, 56(C} is appropri-
ate when a movant can show that (1) no genuine issues
of material fact exist, (2) it is entitled to judgment as a
matter of law, and (3) after the evidence is construed
most strongly in favor of the non-movant, reasonable
minds can come to one conclusion and that conclusion is
adverse to the non-moving party. The moving party
bears the initial burden to show that no genuine issue of
material fact exists and that he is entitled to judgment
as a matter of law. If that burden is met, the onus shifts
to the non-moving party to provide rebuttal eviden-
tiary materials.

Contracts Law > Contract Interpretation > General Overview

EXHIBIT
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HN3 Contracts mean what they say.

Contracts Law > Remedies > Equitable Relief > General Over-
view

Contracts Law > Types of Contracts > Express Contracts
Contracts Law > Types of Contracts > Quasi Contracts

HN4 Ohio law does not recognize an equitable claim
for unjust enrichment when an express contract covers the
exact same subject matter. A quasi-contract theory of re-
covery is used to facilitate recovery for unjust enrich-
ment when no actual contract exists.

Counsel: FOR APPELLANT: Timothy G. Crowley., Co-
lumbus, Ohio; Michael J. Fusco, Fusco, Mackey,
Mathews & Gill, L.L.P, Westerville, Ohio.

FOR APPELLEE: Donald W. Gregory and Eric B.
Travers, Kegler, Brown, Hill & Ritter, L.P.A., Colum-
bus, Ohio.

Judges: Abele, J., Kline, J. & McFarland, J.: Concur in
Judgment & Opinion.

I Opinion l

[***364] [*629] DECISION AND JUDGMENT
ENTRY

PER CURIAM.

[**P1] This is an appeal from a Pike County Common
Pleas Court summary judgment in favor of the Scioto
Valley Local School District Board (Scioto), defendant be-
low and appellee herein, on the claims brought against
it by Ingle-Barr, Inc. (Ingle-Barr), plaintiff below and ap-
pellant herein.

[**P2] Appellant assigns the following errors for re-
view:

FIRST ASSIGNMENT OF ERROR:

“THE TRIAL COURT ERRED IN GRANT-
ING DEFENDANT-APPELLEE SCIOTO
VALLEY LOCAL SCHOOL DISTRICT
BOARD’S MOTION TO DISMISS, AND
ITS MOTION FOR RECONSIDERATION,
COLLECTIVELY TREATED AS A MOTION
FOR SUMMARY JUDGMENT, AND DIS-
MISSING WITH PREJUDICE PLAINTIFF-
APPELLANT INGLE-BARR, INC.’S
COMPLAINT, AND, IN PARTICULAR, IN
DETERMINING THAT DEFENDANT-
APPELLEE ’IS NOT A PARTY’ TO THE
CONSTRUCTION CONTRACTS THAT

ARE THE SUBJECT OF PLAINTIFF-
APPELLANT’S COMPLAINT.”

SECOND ASSIGNMENT OF ERROR:

“THE TRIAL COURT ERRED IN GRANT-
ING DEFENDANT-APPELLEE SCIOTO
VALLEY LOCAL SCHOOL DISTRICT
BOARD’S MOTION TO DISMISS, AND
ITS MOTION FOR RECONSIDERATION,
COLLECTIVELY TREATED AS A MOTION
FOR SUMMARY JUDGMENT, AND DIS-
MISSING WITH PREJUDICE PLAINTIFF-
APPELLANT INGLE-BARR, INC.’S
COMPLAINT, AND, IN PARTICULAR, IN
DETERMINING THAT PLAINTIFF-
APPELLANT MAY NOT RECOVER FROM
THE DEFENDANT-APPELLEE *BASED
ON QUASI CONTRACT.”

[**P3] In 2002, Ingle-Barr entered into a $2,683,000
construction contract with the State of Ohio, by and
through Scioto, to renovate and build an addition to Jas-
per Elementary School. In 2004, the same parties en-
tered into a second contract for $332,232 to perform ad-
ditional work.

[**P4] Ingle-Barr commenced the instant action on Sep-
tember 6, 2007 and alleged the breach of these con-
tracts, as well as unjust enrichment, and requested
$267,134.44 in damages. Before it answered, Scioto filed
a motion to dismiss and argued that it is not a party to
the contracts upon which Ingle-Barr brought suit and that

[*630] quasi contract could not be used in this in-
stance against a governmental entity.

[**P5] Initially, the trial court overruled Scioto’s mo-
tion to dismiss. Scioto, however, filed a motion to recon-
sider and argued that the trial court, in a related case,
had ruled against Ingle-Barr and should also do so in this
case.

[*¥P6] On May 6, 2010, the trial court notified the par-
ties that it intended to treat Scioto’s motion to dismiss
and motion for reconsideration as a motion for summary
judgment, and scheduled a deadline for the submission
of Civ.R. 56(C) evidentiary materials. After both sides sub-
mitted affidavits, the court granted summary judgment.

! This appeal followed.

I

[**P7] Ingle-Barr asserts in its first assignment of er-
ror that the trial court erred by granting summary judg-
ment to Scioto. HNI Generally, appellate courts re-
view summary judgments de novo. See Broadnax

[*%*%365] v. Greene Credit Service (1997), 118 Ohio

1

Civ.R, 54(B) issues are afloat.

Scioto filed an answer and counterclaim on March 9, 2010, but the summary judgment dismissed that claim as well. Thus, no

App Akpofure
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App.3d 881. 887, 694 N.E.2d 167; Coventry Twp. v.
Ecker (1995), 101 Ohio App. 3d 38,41, 654 N.E.2d 1327,
Maust v. Bank One Columbus, N.A. (1992). 83 Ohio
App.3d 103, 107, 614 N.E.2d 765. In other words, appel-
late courts afford no deference to trial court decisions,
Hicks v._Leffler (1997), 119 Ohio App.3d 424. 427, 695
N.E.2d 777; Dillon v. Med. Ctr. Hosp. (1993), 98 Ohio
App.3d 510, 514-515, 648 N.E.2d 1375, and conduct
their own, independent review to determine if summary
judgment is appropriate. Woods v. Dutta (1997), 119 Ohio
App.3d 228, 233-234, 695 N.E.2d 18; McGee v. Good-
vear Atomic Corp. (1995). 103 Ohio App.3d 236, 241. 639
N.E.2d 317.

[**P8] HNZ2 Summary judgment under Civ. R. 56(C)
is appropriate when a movant can show that (1) no genu-
ine issues of material fact exist, (2) it is entitled to judg-
ment as a matter of law, and (3) after the evidence is
construed most strongly in favor of the non-movant, rea-
sonable minds can come to one conclusion and that con-
clusion is adverse to the non-moving party. Zivich v. Men-
tor Soccer Club, Inc. (1998), 82 Ohio St.3d 367, 369-
370, 1998 Ohio 389, 696 N.E.2d 201; Harless v. Willis
Day Warehousing Co. (1978), 54 Ohio St.2d 64. 66. 375
N.E.2d 46. The moving party bears the initial burden
to show that no genuine issue of material fact exists and
that he is entitled to judgment as a matter of law. Vu-
hila v. Hall (1997). 77 Ohio St.3d 421, 429. 1997 Ohio
259, 674 N.E.2d 1164; Mitseff v. Wheeler (1988). 38 Ohio
St.3d 112, 115,526 N.E.2d 798. If that burden is met,
the onus shifts to the non-moving party to provide rebut-
tal evidentiary materials. See Trout v. Parker (1991),

72 Ohio App.3d 720, 723, 595 N.E.2d 1015; Campco Dis-
tributors, Inc. v Fries [*631] _(1987). 42 Ohio App.3d
200. 201. 537 N.E.2d 661. With these principles in mind,
we turn our attention to the case at bar.

[#**P9] An affidavit by Todd Burkitt, Superintendent of
the Scioto Valley Local School District, attested to the
authenticity of the two construction contracts underlying
Ingle-Barr’s case. He also attested that Scioto ”is not a
party” to either contract. This is sufficient for Scioto to
carry its initial Civ.R. 56(C) burden and shift the bur-
den of persuasion to Ingle-Barr. We, however, find noth-
ing in the evidentiary materials to contradict the fact
that the contract is between Ingle-Barr and the State of
Ohio. Both contracts state that they are between “Ingle-
Barr, Inc.” and “the State of Ohio”. . . through the Presi-
dent and Treasurer of the Scioto Valley Local School Dis-
trict Board.” Although Scioto’s name does appear on
the documents, it is in the capacity of an agent binding
the State of Ohio.

[*¥P10] HN3 Contracts mean what they say. See Ng-
tional Life & Accident Ins. Co. v. Ray (1927), 117 Ohio St.
13,22, 5 Ohio Law Abs. 110, 5 Ohio Law Abs. 402.
158 N.E. 179. Here, the party with which Ingle-Barr con-
tracted is the State of Ohio, and that is the party from
which it must seek compensation for any breach of those

contracts. We also point out that under almost identical cir-
cumstances, we affirmed a summary judgment when
Ingle-Barr attempted to bring an action against a local
school district under construction contracts, even though
those contracts were between Ingle-Barr and the State
of Ohio. See Ingle-Barr, Inc. v. Eastern Local School Dist.
Bd., Pike App. Nos. 10CA808 & 10CA809, 2011 Ohio
584. We see no reason to depart from our ruling in that
case.

[**P11] Accordingly, based upon the foregoing rea-
sons, we hereby overrule appellant’s first assignment of
error.

I

[#**P12] In its second assignment of error, Ingle-Barr as-
serts that the trial [**%366] court erred by ruling that
its claim for unjust enrichment could not be maintained
against Scioto.

[**P13] Without commenting on the trial court’s rul-
ing directly, we do agree that unjust enrichment does not
lie in this case. HN4 Ohio law does not recognize an eg-
uitable claim for unjust enrichment when an express con-
tract covers the exact same subject matter. See Allied En-
virommental Servs., Inc. v. Miami Uniy., Court of
Claims No. 2004-06887, 2006 Ohio 5668. at J40; Cleve-
land Mack Leasing, Ltd. v. Chefs Classics. Inc.. Mahon-
ing App. No. 05SMAS59, 2006 Ohio 888. at §34; David-
son v. Davidson, Auglaize App. No. 17-05-12, 2005
Ohio 6414, at §19. A quasi-contract theory of recovery
is used to facilitate recovery for unjust enrichment [%¥632]
when no actual contract exists. See generally Calamari
& Perillo, Contracts (2nd Ed. 1977) 19-20, Section 1-12.

[**P14] In the case sub judice, Ingle-Barr is a party

to an express coniract with the State of Ohio concerning
construction work. Thus, an action for unjust enrich-
ment will not lie against Scioto. Ingle-Barr is a party to
two contracts with the State of Ohio. That is the party
from whom it should seek compensation. The company
cannot ignore those contracts and seek compensation from
whatever, or whomever, has benefitted from its work.

[**P15] Accordingly, we hereby overrule appellant’s sec-
ond assignment of error and affirm the trial court’s judg-
ment.

JUDGMENT AFFIRMED.

JUDGMENT ENTRY

It is ordered that the judgment be affirmed and that appel-
lee recover of appellant costs herein taxed.

The Court finds there were reasonable grounds for this ap-
peal.

App Akpofure
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It is ordered that a special mandate issue out of this Peter B. Abele, Judge
Court directing the Pike County Common Pleas Court to

carry this judgment into execution. BY:
Roger L. Kline, Judge
A certified copy of this entry shall constitute that man- BY:

date pursuant to Rule 27 of the Rules of Appellate Proce-

dure.
are Matthew W. McFarland, Judge

Abele, J., Kline, J. & McFarland, J.: Concur in Judg-

ment & Opinion NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document consti-

For the Court tutes a final judgment entry and the time period for fur-
ther appeal commences from the date of filing with
BY: the clerk.
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Ingle-Barr, Inc. v. Scioto Valley Local Sch. Dist. Bd.

Supreme Court of Ohio
October 5, 2011, Decided
2011-0928.

Reporter: 2011 Ohio LEXIS 2433; 129 Ohio St. 3d 1489; 2011 Ohio 5129; 954 N.E.2d 662

Ingle-Barr, Inc. v. Scioto Valley Local School Dist. Bd.

Notice: DECISION WITHOUT PUBLISHED OPIN-
ION

Prior History: [*1] Pike App. No. 10CA811, 193 Ohio
App. 3d 628, 2011 Ohio 2353, 953 N.E.2d 363.
Ingle-Barr, Inc. v. Scioto Valley Local Sch. Dist. Bd.,

193 Ohio App. 3d 628, 2011 Ohip 2353, 953 N.E.2d 363,

2011 Ohio App. LEXIS 1998 (Ohio Ct. App.. Pike

Counry, 2011)

Judges: Pfeifer, J., dissents.

[ Opinion

APPEAL NOT ACCEPTED FOR REVIEW

Pfeifer, J., dissents.
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August 10, 2011

Via Hand Delivery

Richard Hickman, Executive Director

‘Ohio School Facilities Commission (OSFC)
10 West Broad Street, Suite 1400
Columbus, Ohio 43215

RE: Request for assistance: Ingle-Barr, Inc. v. Eastern Local School District Board
The Supreme Court of Ohio, Case No. 2011-0732; and
Ingle-Barr, Inc. v. Scioto Valley Local School District Board, The Supreme Court
of Ohio, Case No. 2011-0928

Mr. Hickman:

This firm represents the Eastern Local School District Board ("Eastern Local") and the
Scioto Valley Local School District Board ("Scioto Valley) (collectively the "School Boards"). I
am writing with regard to the above referenced cases and the adverse financial impact they have
had on the School Boards.

For your convenience, I am attaching copies of the relevant Fourth District Court of
Appeals decisions in both cases and the Supreme Court's denial of Ingle-Barr, Inc.'s petition for
jurisdiction in Case No. 2011-0732 (the Eastern Local litigation). The attached Supreme Court
entry reflects the culmination of almost six years of litigation that Eastern Local has spent to
defend itself against lawsuits the contractor (Ingle-Barr) filed against it in August 2005, all of
which arose from the OSFC building program. Similarly, Scioto Valley has also spent the last
six years litigating to resolve Ingle-Barr claims arising out of the OSFC building program. The
last of this litigation is currently pending before the Ohio Supreme Court.

What makes the litigation of concern to the OSFC (and the School Boards), is that in all
cases the contractor Ingle-Barr was seeking money damages directly from the individual school
districts to pay contract claims arising out of Standard Form OSFC Contractor Contracts
prepared and used by the OSFC for school construction projects. In the litigation at issue, Ingle-
Barr sought to impose liability on the School Boards for 100% of its claims under the OSFC
Contracts. In it motion for Supreme Court review, the contractor asserted the following as its
proposition of law:
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A school district which has entered into a Project Agreement with
the Ohio School Facilities Commission ("OSFC") ... is jointly liable ...
to a construction contractor under a standard form OSFC '
"Contractor Contract" for money damages arising from the
construction and improvement of public school buildings and

facilities and such a contractor can recover from the school district
in a county court of common pleas.

Ingle-Barr Proposition of Law (emphasis added).

As you know, the OSFC was established, and the OSFC Contractor Contracts drafted, to
prevent exactly what the contractor was claiming as its proposition of law. The OSFC's
existence in this regard was a direct result of the Ohio's Supreme Court's holding that Ohio's
previous method of school construction funding was unconstitutional. The 'old system' largely
left it to the individual school districts to fund projects and litigate claims arising out of those
school construction projects on their own, using whatever monies they could collect based on the
property tax and other revenue streams available to them. In DeRolph v. State (1997), 78 Ohio
St.3d 193, 677 N.E.2d 733 ("DeRolph I") the Ohio Supreme Court held that such a system
violated Section 2, Article VI of the Ohio Constitution, as it was unfair to poorer school districts
(like the Scioto Valley and Eastern Local school districts).

The Ohio Supreme Court thus ordered the General Assembly to create a new school
financing system. Because of DeRolph I and its progeny, the detailed statutory framework set
forth in R.C. 3318.01 to 3318.33 now govems public school construction project in Ohio.

The OSFC was created as part of this new framework and developed the contract
documents used here: contracts that on their face are between the State and the contractor, but
that Ingle-Barr asserted imposed joint and several (100%) liability for breaches on the individual
local school districts. Luckily, Ingle-Barr was rebuffed in its efforts to turn the clock. Its efforts
were rejected by the trial court. They were rejected by the Fourth Appellate District Court. And
they now have been rejected by the Ohio Supreme Court.

The success of the Scioto Valley and Eastern Local school boards at every level of trial
and appellate jurisdiction in Ohio has created excellent precedent that confirms and preserves the
core function of the OSFC —to provide the equitable funding necessary to build and maintain
quality-learning environments across the state. As such, the scarce funds of individual school
districts —particularly poorer school districts like Scioto Valley and Eastern Local— can be
devoted not to funding basic school construction (including the litigation of claims arising from
such projects) but to educate their students. The line of cases resulting from the above-
referenced litigation also helps inoculate a// Ohio local school district boards from being
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leveraged by the threat of costly litigation into spending their own money to settle dubious
claims.

Unfortunately, to secure such good precedent for the OSFC and all Ohio school districts,
Eastern Local and Scioto Valley were both forced to expend their own limited funds. As you can
expect, given the multiple suits (four lawsuits total) and levels of appeal (three appeals decided
by the 4™ Appellate District and two trips to the Ohio Supreme Court for review), the costs to
both School Boards have been significant. These litigation expenses are particularly onerous
here, as they have had to be borne by two school districts that are among the poorest in the entire
state. It seems an unexpected drawback of being a poorer school district —and thus among the
first in line for OSFC funding— was that the School Boards' were guinea pigs forced to litigate
to establish the extent and parameters of individual school district liability under the Standard
Form OSFC Contractor Contracts (and whether those contracts carry forward the intent of the
legislature in creating the OSFC). The litigation expenses have become part of the Project cost
to both School Boards, and in each case have increased the School Boards' respective funding
percentage well beyond what their taxpayers were to contribute to the Projects pursuant to the
applicable OSFC Project Funding Agreements.

. Thus far, the State has not contributed one dime to offset these costs, though it has always
been our understanding that there would be an equitable adjustment of these expenses at the end
of the day. We are thus writing to request a meeting with you to discuss the situation and a
possible resolution that will fairly and reasonably acknowledge and accommodate the disparate
and inequitable effect of the above referenced litigation on the Eastern Local School District
Board and the Scioto Valley Local School District Board.

Please contact me at your earliest convenience to discuss the above.

I look forward to hearing from and meeting with you.

Sincerely,

Vi ey

Eric B. Travers

EBT/dh
Encl.
cc:  Superintendent Charles Shreve

Superintendent Todd Burkitt
Donald W. Gregory, Esq.
Jerry Kasai, Esq.
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Pursuing Damages by a Contractor on an
OSFC Co-funded Construction Project?

The Contractor Contract form for co-funded Ohio
School Facilities Commission (“OSFC”) projects
states that the contract is between the contractor
and “the State of Ohio (the “State”), through the
President and Treasurer of the . . . School District
Board”; the contract form is signed by the School
District Board President and Treasurer under the
heading “STATE OF OHIO, BY AND THROUGH
THE SCHOOL DISTRICT BOARD? Ingle-Barr,
Inc. entered into two separate contracts using the
“Contractor Contract” form for co-funded OSFC
projects. In January 2006, Ingle-Barr filed two
lawsuits against the Eastern Local School District
Board in the Pike County Court of Common Pleas
alleging breach of contract and unjust enrichment
based upon two separate contracts with the State of
Ohio for improvements to the Eastern Local School
District facilities.

The trial court found that the contracts were between
Ingle-Barr and the State of Ohio and dismissed both
complaints on a motion for summary judgment.
Eastern Local School District was not a party to
either contract, so it could not be found liable for
breach of contract. The appropriate party from
which to seek damages was the State of Ohjo through
the Ohio Court of Claims. On appeal, the Fourth
Appellate District Court of Appeals agreed with the
trial court and affirmed its decision.

In reviewing the trial court’s decisions and consider-
ing the arguments raised by Ingle-Barr on appeal, the
appellate court determined that summary judgment
had been appropriate. The courtfound that the “clear
language of those paragraphs [of the contracts] limit
Easterns role to simply binding the State to those
contracts with Ingle-Barr” (Ingle-Barr, Inc. v. E. Local
School Dist. Bd., 2011-Ohio-584, Paragraph 8).

Ingle-Barr appealed to the Ohio Supreme Court,
which declined jurisdiction in the case (Ingle-Bars,
Inc. v. Eastern Local School District Board, Ohio
Supreme Court, Case No. 2011-0732).

What does this mean for school construction projects
in Ohio that are part of an OSFC co-funded building
program? Any claim for contractual damages against

the Owner on a co-funded OSEC project must be
brought against the State of Ohio in the Court of
Claims and not against a school district board of
education in the local common pleas court.

Interestingly, a few months later Ingle-Barr sued
the Scioto Valley Local School District Board, again
in the Pike County Court of Common Pleas, with
the same result from both the trial court and the
Fourth Appellate District Court of Appeals. The
second lawsuit included an assignment of error
based upon the argument that Ingle-Barr should
be able to recover from the Board of Education
based on a quasi contract theory. The trial courts
decision that the quasi contract theory could not
be used to recover against the Board of Education
was affirmed by the appellate court. The appellate
court found that “Ohio law does not recognize an
equitable claim for unjust enrichment when an ex-
press contract covers the exact same subject matter”
(Ingle-Barr, Inc. v. Scioto Valley Local School District
Board, 2011-Ohio-2353, Paragraph 13). The Ohio
Supreme Court has yet to consider the appeal on
this lawsuit.

What is a “public improvement” for
purposes of the application of the prevail-
ing wage law?

When a construction project is undertaken by a
private entity without the use of public funds, the
question is often asked whether the prevailing
wage law applies. Based upon a recent decision
by the Tenth Appellate District Court of Appeals,
the answer is that the use of the project can trigger
the application of the prevailing wage law.

The Franklin County Court of Common Pleas
ruled in favor of a private developer on this ques-
tion in Kimberly Zurz, Director Ohio Department
of Commerce, et al., v. 770 West Broad AGA, LLC.,
192 Ohio App. 3d 521 (2011), finding that the
prevailing wage law did not apply because no
public funds had been spent in the construction
of the improvements. The appellate court reversed
that decision and remanded the case to the lower
court for further proceedings. The appellate court




