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For those interested in a Certificate of Participation:
If you plan to watch this webinar in a group environment, and are interested in receiving credit, 
please note the following:

In order to have documentation of webinar attendance, you will need to individually register 
d th i di id ll l i / l t f th bi Thi ti id liand then individually login / logout for the webinar. This action provides an online 

documentation of your attendance. 

After the webinar:
Email sue.meyer@osfc.ohio.gov indicating your interest in a certificate of participation. 
Certificates of participation will be sent via emailCertificates of participation will be sent via email.



For Your Information

Will the Webinar be Recorded for Future Use?Will the Webinar be Recorded for Future Use?
Yes – the webinar is being recorded and you will find the 
recording and the PPT in the OSFC Webinar Archive 
within five business days of the webinar.

Webinar Archive:
http://osfc.ohio.gov/MediaCenter/Events/WebinarArchive.aspx



Have a Question?

Please use the Question feature on the right side of your 
screen at any time during the webinar.  

Responses will be provided at the end of the webinar.
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Every Dispute Should be Resolved…

Using General Conditions as the Road Map…Using General Conditions as the Road Map

Article 8 is the starting point for resolving all disputes:g p g p

• Do not ignore other provisions of the general conditions.

• Need to require the claiming party to strictly adhere to the 
provisions of Article 8provisions of Article 8.



Every Dispute Should be Resolved… (cont’d)

• In turn, the owner also needs to strictly adhere to all , y
provisions of Article 8. 

• The ultimate goal of any Article 8 process is to resolve the 
dispute. 

• Recent cases have upheld the contractual requirements 
of Article 8. 



Breaking Down the Article 8 Process

The Article 8 ProcessThe Article 8 Process

1. Initiation

2. Substantiation

3 C tifi ti3. Certification

4. Review and Analysis of the Claim



Breaking Down the Article 8 Process (cont’d)

5. Claim Decision and Claim Decision Review

6. Alternative Dispute Resolution

7. Claim Audit



Article 8.1 – Initiation of Claim

8.1.1 ‐ Every Claim shall accrue upon the date of 
occurrence of the event giving rise to the Claim.
• Every Claim must be in writing

• Every Claim must be submitted within ten (10) days of 
the date of Occurrence.



Article 8.1 – Initiation of Claim (cont’d)

8.1.1 ‐ Every Claim shall accrue
• Every Claim must include the following:

• The nature and the anticipated amount of the impactp p
• Identification of circumstances responsible
• Identification of affected activities on the construction 

schedule
• Anticipated impacts and delays



Article 8.2 – Substantiation of Claim

• 30 days after initiation of a Claim

• Four (4) copies of al information required to substantiate

• Minimum information:

• A narrative of the circumstances
• Detailed identification of the work
• Copies of the contractor’s daily log
• Copies of relevant correspondence and other relevant 

i f tiinformation
• A copy of recent financial information
• Certification• Certification



Article 8.2 – Substantiation of Claim (cont’d)

• Failure to comply with 8.2 constitutes an irrevocable 
waiver

• Separate requirements for time extension versus 
adjustment of contract sumadjustment of contract sum



Article 8.5 – Certification of the Claim

The contractor shall certify the claim 30 days after 
initiating the Claim or before Contract Completion, 
whichever is earlier.
• Requirement that they use language provided in the 

contract
• Date that the Contracting Authority receives Claim• Date that the Contracting Authority receives Claim 

triggers the 120 day exhaustion period
• Failure to certify constitutes a waivery
• Receipt of certified claim triggers Owner responsibilities



Article 8.8 – Review of the Claim

The A/E shall review the claim and prepare a 
written analysis.
• For the General Contracting and Construction Manager 

at Risk
• Project Manager performs this function for Design Build 

projectsprojects
• A narrative of the facts giving rise to the claim
• Identification of relevant contract documents and 

language



Article 8.8 – Review of the Claim (cont’d)

• Project Manager performs this function
• An analysis of contract compliance
• An analysis of claimed labor

A l i f ti t i• An analysis of any time extension
• A concluding opinion
• An appendix• An appendix
• The Project Manager on a Design Build project may 

hire someone to perform this analysis.p y



Article 8.9 – Claims Decision

Requires the Project Manager to examine the Certified 
Claim in conjunction with the A/E’s analysis.

• Requires Action within 14 days of receipt

• Project Manager may employ additional resources

• If contractor and owner agree with Project Manager’s 
decision then a Change Order will be issued

• Contractor may request review of the Project 
M ’ d i iManager’s decision



Article 8.9 – Claims Decision (cont’d)

Requires the Project Manager

• A meeting shall be conducted with 30 days

• This decision is the final administrative decision of the 
contracting authority

• Litigation or alternative dispute resolution

• Mediation, negotiation, or other ADR process 
accepted by the parties



Article 8.12 – Audit of the Claim

• All Claims are subject to an auditj

• Can be performed by an employee or consultant

• 10 days written notice

• Mandates cooperation by the contractorp y

• Failure to cooperate with Audit constitutes a waiver of 
claimclaim



Article 8.12 – Audit of the Claim (cont’d)

• Non-exhaustive laundry list providedy

• “Second” 10-day notice

• Includes all bid documents



Comparing the Documents

Both versions Multiple Prime and General 
Contracting Article 8 provisions are identical.

The Article 8 provisions for the CM at Risk contractThe Article 8 provisions for the CM at Risk contract 
are identical as well except that the term 
construction manager is substituted for contractor.construction manager is substituted for contractor.



Comparing the Documents (cont’d)

Both versions Multiple Prime and General 
Contracting Article 8 provisions are identical.

The Article 8 provisions for the CM at Risk contractThe Article 8 provisions for the CM at Risk contract 
are identical as well except that the term 
construction manager is substituted for contractor.construction manager is substituted for contractor.



Challenges Moving Forward

1.Managing the Article 8 process

2.Making sure that the correct version of Article 8 is 
being appliedbeing applied

3.Obtaining the documents necessary to do the3.Obtaining the documents necessary to do the 
contractually required analysis



Challenges Moving Forward (cont’d)

4. Writing the claim response in accordance with 
the Contractual documents

5. Complying with the times outlined in Article 8
6. Preparing an analysis without receiving all 

documents required for substantiation



Avoiding Article 8

• Article 8 is a necessary evil
• Compare a previous version with the current 

version
• The process has evolved
• Contractors are engaging attorneys earlier in theContractors are engaging attorneys earlier in the 

process



Avoiding Article 8 (cont’d)

• Encourage field level meetings to be between 
project people

• Resolve the dispute
• Passing on the responsibility can and will result 

in additional costs



Conclusions:

1. It’s okay to say “No”y y

2. It’s okay to analyze the merits of the claim even if there 
are notice deficiencies

3. The merits of the claim can be determined without every 
documentdocument

4. Follow the process set forth in your document



Conclusions (cont’d)

5. Timely responses only aide the process, don’t string it 
along

6. You cannot make everyone happy

“I need an equitable adjustment”

“I don’t understand what you need”

“I gave you everything, and you still said no”g y y g, y



Questions?

Questions after the Webinar?
Contact presenters directly:Contact presenters directly:

Jon Walden - jon.walden@ofcc.ohio.gov
Matt Westerman - matt.westerman@ofcc.ohio.gov

or  info@ofcc.ohio.gov

OSFC W bi A hiOSFC Webinar Archive
http://osfc.ohio.gov/MediaCenter/Events/WebinarArchive.aspx


